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         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

     Tezpur, Sonitpur

          PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

              Judicial Magistrate First Class,

   Tezpur, Sonitpur

G.R. Case No. 1878/2017

State

Versus

Allaluddin and others

 (Under section 352/323 of IPC)

 Offence explained on: 08.06.2018

           Evidence recorded on:  25.01.2019, 18.03.2019

           Statements recorded on: 14.10.2019

           Arguments heard on: 14.10.2019

           Judgment delivered on: 08.11.2019

 Advocate for the Prosecution: Mr. Tapan Das

           Advocate for the Accused: Mr M. Islam

                                                             

                       J U D G E M E N T

 Prosecution Case in brief: 

1. Accused  persons  stood  for  trial  for  offences  committed  under  section
352/323 IPC of the Indian Penal Code. 

2.  The informant Sufia Begum lodged an ejahar  with Tezpur P.S.  alleging
inter alia that on 21.05.17 at about 10.30 p.m., accused Abdul Hakim came
and took Mukshed Ali  to  the house of  Mohor  Ali.  A  week ago there was
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confrontation with the accused persons due to electric connection. At the
instigation of the accused Abdul Hekim made a pre-planned manner armed
with weapons indulged in confrontation with her husband in the house of
Saher Ali. The accused persons assaulted him with fist and lathis. On hearing
his cries, the informant ran to save her husband but they also assaulted her.
The accused persons also snatched the mobile phone of her husband and
gold chain from her neck. Hence this case.

3. On receipt of the Borghat outpost forwarded the same to officer in charge
of Tezpur Police Station for registering the case and accordingly the case was
registered as Tezpur P.S. Case no.968/17 u/s 294/325/352/427/379/34 of the
Indian  Penal  Code.  Thereafter,  I/O  has  launched  the  investigation  of  this
case.  After  completion  of  investigation,  I/O  has  finally  submitted  charge
sheet u/s 294/352/506 of the IPC against the accused persons.

4. Thereafter, cognizance has been taken and summon have been issued to
the  accused  person.  On  appearance  of  accused  persons  necessary
documents required u/s 207 Cr.P.C have been furnished to them. On perusal
of the materials on record formal charges u/s 352/323 IPC is read over and
explained  to  the  accused  persons  to  which  they  pleaded  not  guilty  and
claimed to be tried. 

5.  Thereafter informant has relied on the testimony of six (6) witnesses to
prove the charge against the accused persons. 

6. The defence has categorically denied the allegations levelled against the
accused persons. The same is apparent from the statements of the accused
person recorded under section 313 Cr.P.C. Accused persons denied adducing
evidence in defence.

7. I  have heard the arguments advanced by the learned counsel  for  the
accused person and Ld. A.P.P. Perused the materials available in the case
record. Upon hearing both the parties and on perusal of the record, following
points for determination are formulated for proper adjudication of this case. 

POINTS FOR DETERMINATION: 

Point No 1:  Whether the accused persons on on 21.05.17 at about 10.30
assaulted the informant and used criminal force with an intent to commit
and offence and thereby committed an offence punishable under section 352
of IPC? 

Point No 2  : Whether the accused person, on the same day, place and
time,  had  voluntarily  caused  hurt  to  the  informant  and  thereby
committed offence punishable u/s 323 of IPC?
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DISCUSSIONS, DECISIONS AND REASONS THEREOF: 

8. The accused is facing trial for commission of offence u/s 352/323 IPC. In
the instant case, the prosecution side examined six witnesses. Among the
witnesses  P.W.4  Sufia  Khatoon  is  the  informant,  P.W-1  Johur  Ali,  P.W-2
Hasnara  Begum,  P.W-3  Nur  Islam  and  P.W-6  Sahera  Khatoon  are
independent witnesses and P.W.5 Muksed Ali is the victim of this case. 

9. P.W-1 Johur Ali in his evidence stated that one year about 8.00 p.m., a
meeting was called in his residence to sort out some village issues. After
the meeting a fight took place between Muksed Ali and Jagir Hussain. The
witness  nowhere  supported  about  the  incident.  He  remained  silent
regarding the allegation made by the informant. In his cross-examination he
stated that he only saw altercation between the parties and that there was
physical assault among them. Thus, the witness did not support the case. 

10. P.W.2 Hasnara  Begum stated that one year ago a public meeting
was held in their residence. After the meeting the villagers left. Muksed Ali
entered  into  altercation  with  Jagir  Hussain.  On  hearing  their  shout,  her
father-in-law stopped the fight. The witness also remained silent about the
allegations made by the informant in her ejahar. Thus, the witness also did
not support the case.

11. P.W-3 Nur Islam stated that he heard from his father an altercation
took place between Muksed and Jagir Hussain. The witness also remained
silent regarding the allegations of uttering obscene words, or assault upon
Muksed Ali. Thus, the witness also did not support the case.

12.  P.W.4  Sufia  Khatoon is  the  informant  who  stated  that  accused
persons  assaulted  her  husband one year  ago in  the house  of  Johur  Ali.
Accused Allauddin tore clothes. She lost mobile and chain. For this incident,
she  lodged  the  ejahar.   The  evidence  of  the  witness  has  not  been
corroborated by  Johur  Ali  in  whose presence  the occurrence  took place.
Johur Ali in fact remained silent regarding the presence of the informant.
P.W.2 who is also an eye witness did not disclose regarding presence of the
informant. The independent witnesses also remained silent about assaulting
Mokshed by the accused persons. Therefore, her evidence cannot be relied
upon.
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13. P.W-5 Muksed Ali is the victim of the alleged incident. In his evidence
he stated  that  two years  ago  at  about  10:30 p.m.,  during  the  meeting
accused  Jahur  caught  his  hand  and  grabbed  his  neck.  Other  accused
persons also joined and they assaulted him. When his wife arrived, accused
tore her clothes. The incident admittedly occurred in the house of Johar Ali.
Though the victim alleged about assault on him but his evidence has not
been corroborated  by  Johar  Ali,  P.W-2,  P.W-3   and  P.W-6.  None  of  them
stated that Muksed was assaulted.

14. P.W-6 Sahera Khatoon stated that Muksed in fact, assaulted Jaher. The
independent  witnesses  remained  silent  regarding  presence  of  the
informant. The evidence of the witness cannot be relied upon. P.W.6 stated
that  the incident occurred in his house. He stated that a fight broke out
between Muksed Ali and Jakir. The other accused persons came to stop the
fighting. Muksed Ali  assaulted Jakir. The witness though supported about
the incident, he rather stated that Mokshed in fact assaulted Jakir. The other
accused persons in fact came to stop fight. The witness also remained silent
regarding presence of the informant. The witness also did not support the
case. 

15. In the instant case, the informant and her husband has alleged against
the accused persons. But the four independent witnesses did not support
the case. The informant and her husband are highly interested witnesses.
The evidence of  highly interested witnesses cannot be accepted without
corroboration by supporting witnesses. In this case, the four witnesses did
not support the case. Thus, it appears that the prosecution has failed to
prove  guilty  of  the  accused.  The  accused  persons  are,  accordingly,
acquitted.
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ORDER

16. In view of the discussion made above it is held that the prosecution has
failed to bring home the guilt of the accused persons Abdul Hakim, Jakir
Hussain,  Alaluddin,  Naser  Ali  and  Rahul  Ali  namely  for  commission  of
offences u/s 352/323 I.P.C. beyond all reasonable doubts.  

17. Set the accused persons at liberty forthwith. 

18. The bail bond for the accused persons are extended for a further period
of six (6) months.

19. The case is disposed of on contest accordingly.

Given  under  my  hand  and  seal  on  this  8th November,  2019  at  Tezpur,
Sonitpur                                       

      

                              (Ms. Sparsita Garg)
                                                               Judicial Magistrate First Class
                                                                                             Tezpur, Sonitpur
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                                         APPENDIX

A. WITNESS OF PROSECUTION:

1. P.W-1: Johur Ali 

2. P.W-2: Hasnara Begum

3. P.W-3: Nur Islam

4. P.W-4: Sufia Khatoon

5. P.W-5: Muksed Ali

6. P.W-6: Sahera Khatoon
 

       B. EXHIBITS OF PROSECUTION:
   
   1. Exhibit 1: Ejahar

 2. Exhibit 1 (1): Signature of P.W-1 in the ejahar

C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                                                                            

                                                      

          (Ms. Sparsita Garg)
                                                                       Judicial Magistrate First Class
                                                                                 Tezpur, Sonitpur
 

G.R Case No- 1878/2017


